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Under international human rights law, States agree
to combat discrimination and make progress towards
equality. This requires the adoption of comprehensive
anti-discrimination legislation, which prohibits all
forms of discrimination in all areas of life on an
open-ended and extensive list of grounds, including
age.! The law should establish the framework for
promoting equality for older people, and put in

place the necessary enforcement and implementation
mechanisms needed to ensure access to justice and
remedy for victims.

The Finnish legislative framework is broadly compliant
with these requirements, although there remains some
room for improvement.

Equality and non-discrimination
obligations

Treaty Ratified Individual
ratification complaints

ICCPR v v
ICESCR v v
ICERD v v
CEDAW v v
CRPD v v
CRC v v
CAT v v
ICMW X X
CPED X X

Finland has accepted non-discrimination obligations
through the ratification of international human rights
treaties. The State is party to the International Covenant
on Civil and Political Rights (ICCPR), which contains a
free-standing right to non-discrimination, and prohibits
discrimination in respect of all Covenant rights.?

EQUAL RIGHTS TRUST

Finland is also a party to the International Covenant on
Economic, Social and Cultural Rights (ICESCR), as well
as each of the ground-specific treaties: the International
Convention on the Elimination of All Forms of Racial
Discrimination (ICERD), the Convention on the
Elimination of All Forms of Discrimination against
Women (CEDAW) and the Convention on the Rights of
Persons with Disabilities (CRPD). Individuals who have
experienced age discrimination are empowered to bring
complaints directly to each of these treaty bodies after
exhausting domestic remedies. Additionally, Finland is

a party to relevant regional human rights instruments.
The State has ratified the European Convention on Human
Rights, as well as Protocol 12 to the Convention, which
provides an autonomous right to non-discrimination.
Finland is also party to the revised European Social
Charter. As an EU member State, Finland is directly
bound by the requirements of the Framework Employment
Directive and the Charter of Fundamental Rights of the
European Union, which prohibits age-based discrimination
in the application of EU law.

The prohibition of age
discrimination

Personal scope

Has the State adopted comprehensive

legislation? v
Does the law expressly prohibit age v
discrimination?

Is the list of grounds open-ended and v

non-exhaustive?

The primary anti-discrimination law in Finland is
the Non-Discrimination Act, which sits alongside
gender-specific legislation, criminal sanctions,
consumer protection and employment provisions,
and a Constitutional equality guarantee.?
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The Law has a broad personal scope: prohibiting
discrimination on an open-ended list of grounds that
expressly includes age, in line with best-practice.*
Discrimination based on a (real or inaccurate) perception
that a person belongs to a protected group, or due to

a person’s association with someone who belongs

to such a group is prohibited through Section 8(1) of

the Act. The government has noted that intersectional
discrimination is prohibited under national law, and
there is some relevant practice from the National
Non-Discrimination and Equality Tribunal of Finland to
this effect, in cases concerning multiple gender and age
discrimination.® However this is not made explicit under
the Act, despite the clear recommendations of the bill’s
drafting Committee.® This is a notable protection gap,
and the Ministry of Justice had recommended that
“legal safeguards (...) be developed to better recognise
multiple discrimination and the particularly vulnerable
position of its victims in both support services and

the judicial process”.”

Personal scope

Is multiple discrimination

prohibited? ?
Is discrimination based on association v
prohibited?

Is discrimination based on perception v
prohibited?

The Non-Discrimination Act explicitly defines direct
discrimination, indirect discrimination, harassment,
instruction or order to discriminate, and victimisation
as forms of prohibited conduct.? Denial of reasonable
accommodation is also prohibited; however, the
personal scope of protection is confined to the ground of
disability.® Human rights organisations have noted that
in some situations, a medical diagnosis may be required
before an accommodation is provided. In practice

“these restrictions [may] create additional difficulties

for older people to receive equal treatment as old age
disabilities are not necessarily linked to a specific
condition, while medical professionals tend to attribute
some of the difficulties encountered ‘just to old age’”.*°

Prohibited conduct

Direct discrimination
Indirect discrimination

Harassment
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Denial of reasonable accommodation
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The Act has a wide material scope, consistent with
best practice. It applies to public and private activities
(although ‘religious activity’ and private and family

life fall beyond the scope of the law), and defines the
specific obligations of employers, educators, and public
authorities to promote equality.!!

The Act establishes specific rules relating to
justifications and exceptions. Section 11(1) of Chapter 1
of the Act provides that a differentiation inter alia on the
grounds of age will not constitute discrimination if it is
“based on legislation and it otherwise has an acceptable
objective and the measures to attain the objective are
proportionate”. As part of this assessment, the Courts
have stressed that a differentiation will “not be
permissible if the means used were inappropriate or
excessive (...) or if the means used were not necessary,
because the same aim could have been achieved by
other means more compatible with equal treatment”.?
The requirement that justifications are prescribed by
legislation, is exempted under Section 11(2), “if the
treatment has an acceptable aim in terms of basic

and human rights, and the measures to attain the aim
are proportionate”. Certain areas of life, grounds of
discrimination, and duty-bearers are excluded from

the ambit of this provision.™

Section 12(1) of the Act provides that unequal treatment
may be justified where “the treatment is founded on
genuine and determining requirements concerning the
type of occupational tasks and their performance, and
the treatment is proportionate to achieve the legitimate
objective”. This provision is supplemented by Section
12(2), which establishes a specific exception relating

to age:

Different treatment based on age or domicile

is also justified if the treatment has an
objectively and appropriately justified
employment policy objective or an objective
concerning the labour market, or if the different
treatment is attributable to the age limits
adopted for qualification for retirement or
invalidity benefits.

Thus, in this respect, age is treated differently from other
protected characteristics under the Non-Discrimination
Act. This is problematic. Older people often experience
discrimination in the workplace and in accessing
services. Under international law, age-based distinctions
may only be justified where necessary, appropriate and
proportionate to a legitimate aim. Stereotypes (based

on age or other grounds) cannot serve as an objective

or reasonable justification.
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Equality duties and other equality
measures

Alongside eliminating discrimination, States are
required to advance equality for members of
discriminated groups, including older people. This, in
turn, requires the adoption and effective implementation
of a comprehensive package of proactive and targeted
equality measures, which seek to identify and address
structural barriers to equal participation. To meet their
non-discrimination and equality obligations under
international law, many States have enacted equality
duties that require public authorities and other duty-
bearers such as employers and educators to assess
the impact of their policies and mainstream the rights
of discriminated groups in their work.

The Non-Discrimination Act provides a legal basis for
the adoption of equality measures, including positive
action, which is expressly permitted (although not
mandated) under Section 9. For measures adopted
pursuant to this provision to be legitimate, they must
be proportionate, and aim to “promote de facto equality,
or to prevent or remove the disadvantages attributable
to discrimination”.4

Finland’s non-discrimination framework establishes
preventative, institutional and mainstreaming equality
duties, although these duties do not apply equally to
all grounds. Chapter 2 of the Non-Discrimination Act
establishes the principal obligations of authorities,
educators, and employers (defined under Section 4)

to evaluate and develop plans, and to promote equality
in their work. The Ministry of Justice has developed
guidance and best practices on equality planning, which
is maintained on its website.'* Mechanisms for the
enforcement of these provisions are provided for under
the law.'”

Equality impact assessment is not specifically

required by the Non-Discrimination Act, although such
assessment may be conducted in practice as part of
measures developed to promote equality. The duty of
authorities to promote gender equality under the Act

on the Equality between Women and Men, is drafted in
more explicit terms, requiring authorities to “create and
consolidate administrative and operating practices that
ensure the advancement of equality between women
and men in the preparatory work undertaken on different
matters and in decision-making”.!® It has been noted
that this provision has provided a “legal basis for gender
impact assessment implementation”.’®* However, the

law is more limited in its personal scope, and does not
expressly require the impact of intersectional gender
discrimination on older people to be taken into account.
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Enforcement and implementation

To ensure access to justice for victims of discrimination,
a wide range of measures are required. This includes
the establishment and adequate resourcing of institutions
empowered to enforce the legal framework; the
amelioration of national rules governing evidence and
proof in discrimination cases; and the provision of

legal aid and assistance, alongside procedural
accommodation and accessibility measures, to remove
financial and physical justice barriers. While States may
adopt slightly different approaches to the enforcement
and implementation of equality law, in all cases

people who have been subjected to discrimination

must be ensured the right to seek legal redress and

an effective remedy.

The implementation of the Non-Discrimination Act is
overseen by three supervisory bodies, whose primary
responsibilities are set out under Chapter 4.2

The Non-Discrimination Ombudsman has broad
promotion and prevention functions, and is empowered
to support victims to bring discrimination complaints
and take action to reconcile matters relating to
compliance with the Act.?! In areas other than
employment, the ombudsman can bring cases, with the
consent of a victim, directly to the Non-Discrimination
and Equality Tribunal, which is empowered to receive
complaints.?? Individuals may also bring claims on their
own behalf, or may permit a third party organisation
which “fosters equality” to do s0.2® The tribunal has the
power to confirm reconciliation agreements lawfully
reached between parties (which may include measures
such as public apologies, compensation and guarantees
of non-repetition), and may order non-repetition, and the
discontinuation of discriminatory policies and practices,
subject to the threat of a fine for non-compliance,
although it possesses no general power to award
compensation.?* The powers of the tribunal in this regard
do not extend to employment, which falls within the
remit of the occupational safety and health authorities.?

A person who has experienced discrimination or
victimisation is entitled to apply to a district court for
compensation, which should be awarded “equitably
proportionate to the severity of the act”.? The burden
of proof is regulated under Section 28 of the Act which
states that the victim of discrimination or victimisation
must, before the court or other authority, present an
account of the facts on which the claim is based.

If a prima facie case of discrimination has been shown,
the burden of proof shifts onto the other party who must
show that the prohibition of discrimination was not
breached. This procedure is applied in investigations
conducted by the ombudsman, but - consistent with
best practice — does not apply in criminal discrimination
proceedings, which would raise issues relating to the
presumption of innocence.?’
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Gaps and opportunities

The Finnish anti-discrimination framework is broad,
clearly-articulated and largely consistent with
international standards. In some areas - such as the
development of statutory equality duties for
employers, educators, and public authorities — the
Non-Discrimination Act goes further than many similar
laws. However, there remain some legislative gaps

and weaknesses in enforcement, which undermine

the protection of the rights to equality and non-
discrimination for older people. The lack of explicit
protection against intersectional discrimination, the
failure to apply the right to reasonable accommodation
to a broader list of characteristics, and the problematic
inclusion of an age-specific exception to the general
equality framework are just three notable examples.

Whilst Finland has developed a broad framework for
promoting equality through the adoption of statutory
equality duties, equality impact assessment is not
specifically mandated. Such assessment is necessary

to identify and avert the impacts of age-discriminatory
policies, compliant with States’ immediate obligations
to refrain from discrimination. The limited competence
of the Non-Discrimination Ombudsman and Equality
Tribunal to decide upon complaints in the area of
employment complicates the enforcement framework and
may result in protection gaps. Whilst these mechanisms
have been developed as low-cost alternatives to the
Courts, the only way to receive compensation outside of
an agreement between parties is through a district court
application. Only three successful compensation claims
were recorded between 2015 and 2019.?® The limited
range of sanctions available to enforcement bodies

and the inability of the ombudsman or interested civil
society organisations to initiate discrimination cases

of their own volition may also create barriers to justice.
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